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U.S. Customs Service 


Treasury Decision 


(T.D. 87-105) 


REVOCATION OF INDIVIDUAL BROKER’S LICENSE NO. 5502 


AGENCY: U.S. Customs Service. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that the Secretary of the Treas- 
ury, on July 15, 1987, pursuant to section 641, Tariff Act of 1930, as 
amended, (19 U.S.C. 1641), and Part 111.74 of the Customs Regula- 
tions, as amended (19 C.F.R. 111.74), revoked the individual broker’s 
license No. 5502 issued to Robert J. Fusco, New York, in January 
1976. The decision is effective as of September 15, 1987. 


Dated: September 23, 1987. 
MIcHAEL H. Lang, 
Acting Commissioner of Customs. 


[Published in the Federal Register, September 30, 1987 (52 FR 36665)] 





U.S. Customs Service 


General Notices 


NOTICE OF REVISION OF QUANTITY CONTROL MANUAL 
FOR IMPORTED MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Solicitation of comments. 


SUMMARY: Customs is preparing to revise the Quantity Control 
Manual which describes the correct procedures for reporting and 
accounting for discrepancies in manifested quantities of imported 
merchandise. Customs believes that current practices have evolved 
sufficiently since the last revision to warrant another edition of the 
Manual. The Manual is of interest to many segments of the import- 
ing community and any interested member of the public is invited 
to submit comments, questions, issues, and procedures to be ad- 
dressed in the revision of the manual. 


DATE: Comments (preferably in triplicate) must be received on or 
before November 23, 1987. 


ADDRESS: Comments should be submitted to and may be inspected 
at the Regulations Control Branch, Room 2324, U.S. Customs Ser- 
vice, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Marie R. Bauer or 
John Holl, Office of Cargo Enforcement and Facilitation 
(202-566-8151). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In 1971, Customs published the Quantity Control Manual for im- 
ported merchandise. The Manual describes the correct procedures 
for reporting and accounting for discrepancies in manifested quanti- 
ties of imported merchandise and how Customs determines liability 
for various types of discrepancies. It is used by Customs officers to 
accomplish the goals of the Imported Merchandise Quantity Control 
Program. That program has three basic premises: (1) Customs mani- 
fest is correct unless timely amended by the carrier, (2) the import- 
ing carrier is liable for discrepancies between manifest quantities of 
unladen merchandise and “permitted” merchandise, i.e, merchan- 
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dise for which Customs has authorized the carrier to deliver to the 
consignee or next carrier, and (3) allowances in entry, liquidation, 
or reliquidation will be made only if a properly executed Customs 
Form 5931 is submitted to Customs by the importer or his agent at 
the time of entry or within prescribed time limits thereafter. 

The Manual was developed after consultation with various inter- 
ested parties such as carriers, terminal operators, and trade associa- 
tions. It was last revised in 1974, and Customs recognizes that 
changes have occurred in the interim which necessitate another re- 
vision. These changes include the increased role of enforcement 
units in making landed quantity verifications, development of auto- 
mated manifests with electronic transmittal of manifest and dis- 
crepancy information, audit and inspection responsibilities of bond- 
ed warehouse proprietors and Foreign Trade Zone operators to 
make quantity determinations, and regulatory changes which allow 
importers to make independent claims of non-liability for duties 
supported by a dock receipt and evidence of non-receipt of merchan- 
dise (see § 158.3, Customs Regulations (19 CFR 158.3)). 

Because revision of the Manual will impact the trade, Customs 
wishes to hear from affected segments of the importing community 
such as carriers, warehouse proprietors, and FTZ operators, as well 
as any interested member of the public concerning questions, issues, 
and procedures that should be addressed in a revision of the Manu- 
al. Commenters should be aware that although changing business 
practices are responsible for the need to revise the Manual, the 
goals of the quantity control program are unchanged. Those goals 
are to: (1) improve the reliability of the inward foreign manifest as 
presented to Customs, (2) reduce or eliminate Customs involvement 
in commercial disputes by fixing liabilities in advance with a great 
deal of certainty, and (3) make Customs officers more visibly in- 
volved in the physical aspects of quantity control of imported mer- 
chandise and less burdened by paperwork controls. 


CoMMENTS 


All comments received will be considered as part of the revision 
of the Manual. Comments submitted will be available for public in- 
spection in accordance with the Freedom of Information Act (5 
U.S.C. 552), § 1.4, Treasury Department Regulations (31 CFR 1.4), 
and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), on regular 
business days between the hours of 9:00 a.m. and 4:30 p.m. at the 
Regulations Control Branch, Room 2324, U.S. Customs Service 
Headquarters, 1301 Constitution Avenue, NW., Washington D.C. 
20229. 


Copies OF THE MANUAL 


Individual copies of the current edition of the Quantity Control 
Manual can be obtained free of charge from the Office of Cargo En- 
forcement and Facilitation, Office of Inspection and Control, U‘S. 
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Customs Service, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. Bulk orders cannot be honored. 


Dated: September 17, 1987. 


MicHacEL H. Lane, 
Acting Commissioner of Customs. 


[Published in the Federal Register, September 24, 1987 (52 FR 35989)] 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“BETTER WORKING ENVIRONMENTS, INC.” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, 
Customs Regulations (19 CFR 133.12), for the recordation under sec- 
tion 42 of the Act of July 5, 1946, as amended (15 U.S.C. 1124, of the 
trade name “BETTER WORKING ENVIRONMENTS, INC,” used 
by the Better Working Environments, Inc., a corporation organized 
under the laws of the State of Nevada, located at 3716 Scripps Way 
Las Vegas, Nevada 89103. 

The application states that the trade name is used in connection 
with asbestos treatment chemicals including an asbestos penetrat- 
ing encapsulant and an asbestos removal encapsulant, manufac- 
tured in the United States. 

Before final action is taken on the application, consideration will 
be given to any relevant data, views, or arguments submitted in 
writing by any person in opposition to recordation of this trade 
name. Notice of the action taken on the application for recordation 
of this trade name will be published in the Federal Register. 


DATE: Comments must be received on or before November 24, 
1987. 


ADDRESS: Written comments should be addressed to the Commis- 
sioner of Customs, Attention: Entry, Licensing and Restricted Mer- 
chandise Branch, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: Beatrice E. Moore, 
Entry, Licensing and Restricted Merchandise Branch, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-5765). 


Dated: September 18, 1987. 
JOHN F. AtTwoop, 
Acting Chief, Entry, Licensing and 
Restricted Merchandise Branch. 


[Published in the Federal Register, September 25, 1987 (52 FR 36129)] 
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RESPONSIBLE SUPERVISION AND CONTROL OF CUSTOMS 
BUSINESS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice to all licensed Customs brokers. 


SUMMARY: This document reminds Customs brokers of the re- 
quirements of the Trade and Tariff Act of 1984 and Section 
111.19(d) of the Customs Regulations (19 CFR 111.19(d)), that each 
Customs broker shall employ in each district for which a permit is 
granted, at least one licensed Customs broker to exercise responsi- 
ble supervision and control over the Customs business conducted in 
the district. The requirement may be waived. 


DATE FOR COMPLIANCE: October 31, 1987. 


FOR FURTHER INFORMATION CONTACT: Samuel A. Orandle 
or Frederico P. Burns-OBrien, Entry, Licensing and Restricted Mer- 
chandise Branch, 202-566-5765 


SUPPLEMENTARY INFORMATION: Section 212 of Pub.L. 
98-573, the Trade and Tariff Act of 1984 (the Act), substantially re- 
vised 19 U.S.C. 1641, relating to brokers. The Customs Regulations 
relating to Customs brokers were amended by T.D. 86-161, pub- 
lished in the Federal Register on August 26, 1986, to reflect the 
changes required by the Act. An applicant, having established a 
place of business within the district pursuant to Section 111.19(d), 


Customs Regulations (19 CFR 111.19(d)), shall exercise responsible 
supervision over the office as defined by 19 CFR 111.11(d). On or af- 
ter October 31, 1987, each licensed person who intends to conduct 
Customs business in a Customs district shall employ in each district 
for which a permit is granted at least one licensed individual to ex- 
ercise responsible supervision and control over the Customs busi- 
ness conducted in the district. 

The requirement may be waived by the Commissioner of Customs 
if evidence is submitted that the applicant is able to exercise re- 
sponsible supervision and control through regular employment of a 
licensed individual in the region in which the district is located. 
The procedures for applying for the waiver are set forth in 19 CFR 
111.19(d). On or after October 31, 1987, the failure of a broker who 
has been granted a permit, to employ, for any continuous period of 
180 days, at least one individual who is licensed within the district 
(or region, if a waiver has been granted pursuant to 19 CFR 
111.19(d)), for which a permit was issued, shall, in addition to caus- 
ing the broker to be subject to any other sanction, result in the rev- 
ocation of the permit by operation of law (19 CFR 111.45). This pro- 
vision does not extend the date for compliance with the require- 
ments of 19 CFR 111.11(d) referred to above (October 31, 1987). 


Dated: September 22, 1987. 
DonaLp W. Lewis, 
Director, Entry Procedures & Penalties Division. 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Parts 141 and 177 


PROPOSED CUSTOMS REGULATIONS AMENDMENTS RELAT- 
ING TO TARIFF DESIGNATION ON ENTRY DOCUMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to require that if a person has received written notice from a 
Customs official of the Customs designation of the duty/statistical 
reporting number for imported articles, the person filing an entry 
summary (Customs Form 7501), or other applicable Customs forms, 
must provide that designation as stated in the notice. If the person 
fails to comply with this requirement Customs may subject the per- 
son to a claim for monetary penalty under 19 U.S.C. 1592. Compli- 
ance with the requirement would not constitute waiver of the per- 
son’s right to protest liquidation of the entry. By providing written 
notice to a person, and requiring that person to provide the Cus- 
toms designation of the duty/statistical reporting number as stated 
in the notice, Customs will be better able to carry out its statutory 
responsibility to ascertain the proper classification and rate of duty 
applicable to imported merchandise. 


DATE: Comments must be received on or before November 27, 
1987. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to, and inspected at, the Regulations Control Branch, Room 2324, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washing- 
tion, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Robert J. Pisani, or 
Charles D. Ressin, Entry Procedures and Penalties Division 
(202-566-8317). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 484(a\(1)(B), Tariff Act of 1930, as amended (19 U.S.C. 
1484(a)(1)(B)), provides that an importer of record shall file with 
Customs, documentation which, among other things, enables a Cus- 
toms officer to properly assess duties on the merchandise, collect ac- 
curate statistics, and determine whether any other applicable re- 
quirement of law is met. Further, § 500, Tariff Act of 1930, as 
amended (19 U.S.C. 1500), requires the appropriate Customs officer 
to “ascertain the classification and rate of duty applicable to (im- 
ported) merchandise.” In accordance with 19 U.S.C. 1484(a)(1)\B), 
§ 141.61(e), Customs Regulations (19 CFR 141.61(e)), requires the fil- 
ing of the applicable statistical reporting information required by 
the General Statistical Headnotes, Tariff Schedules of the United 
States Annotated (“TSUSA”), and places the responsibility for pro- 
viding the information on the person filing the form. 

It has now been determined necessary to propose to amend 
§ 141.61(e), Customs Regulations, to require that any person who 
has received written notice from a Customs official of the Customs 
designation of the duty/statistical reporting number, must provide 
that designation to Customs on the entry summary (Customs Form 
7501), or other applicable forms. The complete designation number 
must be placed in Block 30 of Customs Form 7501. If the person 
does not provide the Customs designation of the duty/statistical re- 
porting number, the person may be subject to liability under § 592, 
Tariff Act of 1930, as amended (19 U.S.C. 1592). 

Customs has been reluctant to impose a penalty under 19 U.S.C. 
1592 if the only material falsity upon entry involves supplying an 
incorrect tariff designation. Customs reluctance stems, in part, from 
the requirement of 19 U.S.C. 1500 placing the obligation on Cus- 
toms to “ascertain the classification and rate of duty applicable to 
(imported) merchandise.” Because of substantial increases in annu- 
al import volume, however, more accurate reporting data are 
required to enable Customs to carry out its statutory responsibili- 
ties. The need for importer cooperation has become particularly 
necessary since the adoption of the Automated Commercial System 
(ACS) which considerably increases Customs reliance upon informa- 
tion contained in the entry documents filed by the importer. 

Accordingly, Customs believes it is necessary (1) to assert the au- 
thority of the Secretary of the Treasury under 19 U.S.C. 1484 if a 
person, or agent, has received written notice from a Customs official 
of the Customs designation of the duty/statistical reporting number 
for specific merchandise and (2) to advise importers that a claim for 
monetary penalty may be assessed if, after notice, another designa- 
tion is provided. 

By providing written notice to a person, and requiring that per- 
son to provide the Customs designation of the duty/statistical re- 
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porting number as stated in the notice, Customs will be better able 
to carry out its statutory duty under 19 U.S.C. 1500. Furthermore, 
the written notice requirement will assist Customs in establishing 
one of the levels of culpability necessary to constitute a violation 
under 19 U.S.C. 1592 in appropriate cases. 

Compliance with the requirement to provide the Customs desig- 
nation of the duty/statistical reporting number would not consti- 
tute, in any way, a waiver of a persons right to challenge Customs 
determination by filing a protest under § 514, Tariff Act of 1930, as 
amended (19 U.S.C. 1514), and Part 174, Customs Regulations (19 
CFR Part 174). 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.6, Treasury Depart- 
ment Regulations (31 CFR 1.6), and §103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
Room 2324, Customs Headquarters, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seg.), it is certified that, if adopted, the proposed 
amendments will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, they are not subject 
to the regulatory analysis or other requirements of 5 U.S.C. 603 and 
604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly, no regulatory impact analysis 
has been prepared. 


PAPERWORK REDUCTION ACT 


Furnishing the tariff designation number is subject to the 
Paperwork Reduction Act of 1980 (44 U.S.C. 3501). The information 
is furnished on the Customs Form 7501 which has been submitted 
to and approved by OMB under control number 1515-0065. 


DRAFTING INFORMATION 


The principal author of this document was Marvin M. Amernick, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from ohter Customs offices participated in its development. 
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List or Sussects IN 19 CFR Parts 141 anp 177 


Entry and entry summary documentation, Statistical reporting 
number, Administrative rulings. 


PROPOSED AMENDMENTS 


It is proposed to amend Parts 141 and 177, Customs Regulations 
(19 CFR Parts 141, 177), as set forth below. 


PART 141—ENTRY OF MERCHANDISE 


1. The authority citation for Part i141 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. 


2. It is proposed to revise § 141.61(e)(2) and (e)(5) to read as 
follows: 


§ 141.61 Completion of entry and entry summary 
documentation. 
* * * * * * s 


(e) Statistical information. * * * 

(1) ** * 

(2) Responsibility. The person filing the form is responsible for 
providing the information required by paragraph (e)(1) of this 
section. 

(i(A) Classification information—importer. If the person filing 
the form is an importer, and that importer receives. written notice 
as defined in paragraph (B) of this subsection, from a Customs offi- 
cial of the Customs designation of the duty/statistical reporting 
number for specific merchandise, the importer shall record only 
that number in the designated location on the form for the mer- 
chandise subject to the notice and any other entries of identical 
merchandise. 

(B) Written notice. Written notice provided to the person must 
state the Customs designation of the duty/statistical reporting num- 
ber. The term “Written notice” includes, but is not limited, to: 

(1) Customs rulings issued pursuant to § 177.8 of this chapter and 
decisions on requests for internal advice issued pursuant to § 177.11 
of this chapter; 

(2) A protest decision issued pursuant to Part 174 of this chapter; 

(3) A notice of action (Customs Form 29); 

(4) An entry rejection notice; or 

(5) An advice letter. 

(C) Classification information—Customs broker. If the person fil- 
ing the form is a customs broker and that customs broker has re- 
ceived, or has actual knowledge that its importer-client has re- 
ceived, written notice of the information described in paragraph (A) 
of this subsection, with regard to specific merchandise, the broker 
shall record only that number in the designated location on the 
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form for the merchandise subject to the notice and any other en- 
tries of identical merchandise. 

(ii) Value information. If the information required by subpara- 
graph (XIV), (XV), and (XVI), General Statistical Headnote l(a), 
TSUSA, cannot be obtained readily, the person filing the form shall 
provide reasonable estimates of the required information. The ac- 
ceptance of an estimate for a particular transaction does not relieve 
the person filing the form from the obligation of obtaining the nec- 
essary information for similar future transactions. The district di- 
rector may require additional documentation to substantiate the 
statistical information required by paragraph (e)(1) of this section. 
The importer shall give an appropriate bond for the production of 
the required documentation, as follows: 

(A) Except for merchandise entered for warehouse, the documen- 
tation shall be produced within 50 days after the entry summary (or 
the entry, it there is no entry summary) is required to be filed. 

(B) If merchandise is entered for warehouse, the documentation 
shall be produced within 2 months after the date of withdrawal, ex- 
cept that if an invoice is part of the documentation, the invoice 
shall be produced within 50 days after the entry summary for ware- 
house is required to be filed. The district director may grant a rea- 
sonable extension of time to produce the required documentation 
for good cause shown. (See § 141.91(d) for bond requirements relat- 
ing to failure to produce an invoice and §§ 113.42 and 113.43 of this 
chapter relating to the time period for the production of 
documents.). 

* cd * * *” *” 

(5\i) Penalty procedures; when not invoked. Except as provided 
for in paragraph (ii), penalty procedures relating to erroneous sta- 
tistical information shall not be invoked against any person who in 
good faith attempts to comply with the statistical requirements of 
the General Statistical Headnotes, TSUSA. 

(ii) Penalty procedures; when invoked. A failure to comply with 
the requirements of paragraph (e)(2)(i) of this section shall not be 
considered to be an act in good faith, and may subject the person to 
a claim for monetary penalty under § 592, Tariff Act of 1930, as 
amended (19 U.S.C. 1592). Compliance with this requirement does 
not constitute a waiver of the person’s right to protest liquidation of 
the entry in accordance with § 514, Tariff Act of 1930, as amended 
(19 U.S.C. 1514), and Part 174 of this chapter. 


PART 177—ADMINISTRATIVE RULINGS 


1. The authority citation for Part 177 is revised to read as 
follows: 


Authority: 5 U.S.C. 301;, 19 U.S.C. 66, 1202 (Gen. Hdnote. 11), 
1624. 


§ 177.3 also issued 19 U.S.C. 1481, 1484. 
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2. It is proposed to amend § 177.8(a)(2) by adding the following af- 
ter the last sentence: 
“Also see requirements under Subpart E of Part 141 of this chap- 
ter relating to presentation of entry papers.” 
WILLIAM VON RaaB, 
Commissioner of Customs. 


Approved: September 3, 1987. 
Francis A. KEATING, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 28, 1987 (52 FR 36279)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 87-100) 


OKI Et ectric Inpustry Co., PLAINTIFF v. UNITED STATES, DEFENDANT, 
Mororo a, INc., TEXAS INSTRUMENTS, INc., MicRoN TECHNOLOGY, INC., DE- 
FENDANT-INTERVENORS 


Court No. 86-07-00833 
Before CaRMAN, Judge. 


[Plaintiff's application for a preliminary injunction is granted.] 
(Decided August 28, 1987) 


Wilmer, Cutler & Pickering (A. Douglas Melamed on the brief and motion; and 
John D. Greenwald on the brief; and Barry A. Spergel on the motion) for the plaintiff. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice, (J. Kevin Hor- 
gan on the motion; Velta A. Melnbrencis on the brief); and Office of the Deputy Chief 
Counsel for International Trade, U.S. Department of Commerce (Andrea Migdal on 
the motion) for the defendant. 


Micron Technology, Inc., (Larry L. Grant on the motion) for the defendant- 
intervenors. 


MEMORANDUM OPINION 


CarMAN, Judge: Plaintiff, OKI Electric Company, Ltd. (OKI) 
moves for a preliminary injunction to enjoin the liquidation of cer- 
tain entries of 64K DRAMs! from Japan which were entered or 
withdrawn from warehouse for consumption on or after December 
11, 1985. This Court previously granted plaintiffs application for a 
temporary restraining order (TRO). At the hearing for the prelimi- 
nary injunction, the parties consented to the extension of the TRO 
until August 26, 1987, upon which date this Court entered its order 
granting plaintiffs motion. 


Facts 


In the latter part of June 1985, Micron Technology, Inc. filed peti- 
tions with the Department of Commerce (Commerce) and the Inter- 


164K DRAMs are monolithic integrated circuits (semiconductors) that are used primarily in computers and are capable 
of storing and retrieving data. 
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national Trade Commission (ITC) alleging imports of 64K DRAMs 
from Japan were being sold or were likely to be sold in the United 
States at less than fair value (LTFV) and these imports were mate- 
rially injuring or were threatening material injury to a domestic in- 
dustry producing a like product. Accordingly, Commerce initiated 
an antidumping investigation, and the ITC commenced an injury 
investigation. 

During the course of the investigation, Commerce examined sales 
of the subject merchandise for the period of January 1, 1985 
through June 30, 1985. On December 11, 1985, Commerce published 
an affirmative preliminary LTFV determination which resulted in 
the suspension of liquidation and the commencement of the collec- 
tion of estimated antidumping duty deposits, at the rate of 12.52% 
ad valorem, on plaintiff's entries of 64K DRAMs from Japan made 
on or after that date. 64K Dynamic Random Access Memory Compo- 
nents (64K DRAMs) From Japan; Preliminary Determination of 
Sales at Less Than Fair Value. 50 Fed. Reg. 50649 (1985). 

Notice of the final affirmative LTFV determination, regarding 
the subject merchandise, was published by Commerce on April 29, 
1986. 64K Dynamic Random Access Memory Components (64K 
DRAMs) From Japan: Final Determination of Sales at Less Than 
Fair Value. 51 Fed. Reg. 15943 (1986). This notice also stated Com- 
merce was directing Customs to collect deposits at the rate of 
35.34% ad valorem on plaintiffs entries and was notifying the ITC 
of the determination. On June 11, 1986, the ITC published notice of 
its final determination that an industry in the United States was 
materially injured by reason of the imports from Japan of 64K 
DRAMs. 64K Dynamic Random Access Memory Components (64K 
DRAMs) From Japan. 51 Fed. Reg. 21258 (1986). Consequently, 
based upon these final affirmative antidumping determinations, 
Commerce published an antidumping duty order covering the 64K 
DRAMs from Japan on June 16, 1986. Antidumping Duty Order; 
64K Dynamic Random Access Memory Components (64K DRAMs) 
From Japan. 51 Fed. Reg. 21781 (1986). Commerce also established 
the estimated antidumping duty rate, on plaintiffs entries, at 
35.34% ad valorem. 

Shortly thereafter, OKI commenced this action pursuant to 28 
U.S.C. § 1581(c). In Count I of its complaint, OKI challenged the 
lawfulness of the antidumping order. OKI alleged Commerce made 
numerous legal and factual errors and alleged the determination of 
sales at LTFV and of the deposit rates for entries during the pend- 
ency of this action were erroneous and not in accordance with law. 
Plaintiff then filed a motion for judgment upon the agency record 
in accordance with Rule 56.1 of the Rules of this Court. Defendant 
has not yet responded to that motion, which is still pending. 

In Count II of the complaint, OKI alleged regardless of the lawful- 
ness of the antidumping order and the final determination, Com- 
merce erred by imposing an excessive deposit rate on entries be- 
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tween April 29, 1985 (the date of publication of the final determina- 
tion) and June 16, 1985 (the date of publication of the antidumping 
order) in violation of 19 U.S.C. § 1673e(a)\(3). 

While this action, challenging the deposit rate set by the final an- 
tidumping duty order, has been pending, the first anniversary 
month of the antidumping duty order covering 64K DRAMs from 
Japan occurred in June of 1987. On June 30, 1987, plaintiff request- 
ed an administrative review pursuant to 19 U.S.C. § 1675(a) for the 
period December 11, 1985 through May 31, 1987, however, plaintiff 
withdrew this request, and as none of the other parties requested 
an administrative review of plaintiff's entries, no review was under- 
taken. Consequently, Commerce, in accordance with its regulations, 
notified OKI it intended to assess and liquidate the subject entries 
at the deposit rate established in the final antidumping order. See 
19 C.F.R. § 353.53(b). 

Plaintiff, in this proceeding, now seeks to restrain and enjoin the 
liquidation of those entries of 64K DRAMs from Japan. 


BACKGROUND 


In general, when a proper petition alleging foreign merchandise 
is being sold in the United States at less than fair value and a do- 
mestic industry is being materially injured, is threatened with ma- 
terial injury, or the establishment thereof is materially retarded, 
Commerce and the ITC, respectively, are required to initiate LTFV 
and injury investigations. 19 U.S.C. § 1673a; 19 C.F.R. § 353.37. The 
LTFV investigation usually covers a period from at least 150 days 
prior to and 30 days after the first date of the month during which 
the petition was received in acceptable form. 19 C.F.R. § 353.38. 

If the ITC makes an affirmative preliminary determination of 
material injury within 45 days after the date on which the petition 
has been filed or on which it receives notice an investigation has 
been commenced, Commerce usually will make a preliminary LTFV 
determination within 160 days after the filing of the petition. 19 
U.S.C. § 1673b; 19 C.F.R. § 353.39. If the preliminary LTFV determi- 
nation is affirmative, then there is a suspension of the liquidation of 
the subject entries which were entered or withdrawn from ware- 
house on or after the date of publication of the determination no- 
tice. Importers are required to post a cash deposit, bond, or other se- 
curity for the payment of estimated antidumping duties equal to 
the amount the foreign market value exceeds the United States 
price. 19 U.S.C. § 1673b(d); 19 C.F.R. § 353.39. 

If the final determinations of Commerce and the ITC are affirma- 
tive, then an antidumping duty order is published and the liquida- 
tion of entries of the subject merchandise continues to be suspend- 
ed. 19 U.S.C. § 1673d; 19 C.F.R. § § 353.44, 353.48. The preliminary 
and final determination rates are used initially only as the basis for 
the collection of bond or cash deposits of estimated duties on entries 
made on or after the date of publication of the affirmative prelimi- 
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nary or final LTFV determination. See PPG Industries, Inc. v. Unit- 
ed States, 11 CIT ——, ——, 660 F. Supp. 965, 969 (1987). 

Each year, in accordance with 19 U.S.C. § 1675(a) and 19 C.F.R. 
§ 353.53a, any interested party may obtain an administrative re- 
view (751 review) to determine the actual duties to be assessed on 
the entries subject to the antidumping duty order and to establish 
future estimated duties to be deposited. The 751 review is obtained 
by filing a proper request for review during the anniversary month 
of the publication of an antidumping duty order. If a request for re- 
view is timely received, the 751 review usually encompasses entries 
made during the twelve months immediately preceding the most re- 
cent anniversary month. 19 C.F.R. § 353.53a(b)(1). If the request for 
review is received during the first anniversary month after publica- 
tion of an antidumping order, then, the first annual administrative 
review will cover the period from the date when liquidation of en- 
tries was first suspended to the end of the month immediately pre- 
ceding the anniversary month. 19 C.F.R. § 353.53a(b)(2). 

If Commerce receives no request for review during any anniversa- 
ry month, then the entries during the immediate preceding time 
are not examined to determine the duties to be assessed. Instead, 
Commerce instructs Customs to assess antidumping duties at the 
rates of the estimated antidumping duty deposits that had been col- 
lected at the time of entry. The Customs Service is further instruct- 
ed by Commerce tc continue to collect estimated future duty depos- 


its at the rate established in the final antidumping duty order (“the 
cash deposit previously ordered”). 19 C.F.R. § 353.53a(d). 


DISCUSSION 


It is well settled a preliminary injunction is an extraordinary 
remedy. Before such relief can be granted, the moving partly must 
establish: (1) that it is likely to prevail on the merits of its claim; (2) 
that without the injunction, it will be immediately and irreparably 
harmed; (3) that the balance of hardship on all the parties favors 
the movant; and (4) that the public interest will be better served by 
issuing rather than denying the injunction. Matsushita Electric In- 
dustrial Co. v. United States, F.2d ——, No. 86-1678 at 7 (Fed. 
Cir. July 2, 1987) petition for reh’g filed; Zenith Radio Corp. v. Unit- 
ed States, 710 F.2d 806, 809 (Fed. Cir. 1983). 

Plaintiff contends this Court should enjoin liquidation: (1) to pre- 
vent the defendant from denying plaintiff its right not to pay un- 
lawful antidumping duties; (2) to prevent defendant from denying 
plaintiff its right to judicial review of the final determination and 
the unlawful deposit rate assessments determined by Commerce; 
and (3) to protect the jurisdiction of this Court over the subject mat- 
ter of this action. Plaintiff urges in accordance with the Zenith deci- 
sion that unless this Court grants the preliminary injunctive relief 
requested, it will suffer irreparable harm. Citing Bell-Howell: 
Mamiya Co. v. Masel Supply Co. Corp., 719 F.2d 42 (2nd Cir. 1983), 
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plaintiff alleges where the moving party has raised sufficiently seri- 
ous questions going to the merits and rendering the issues fair 
ground for litigation; and has demonstrated a fair balance of hard- 
ship, the scale should be decidedly tipped in favor of the party seek- 
ing preliminary relief. 

The defendant and the defendant-intervenor, in opposition to 
plaintiff's above argument, contend this Court lacks jurisdiction to 
decide the issues in this proceeding. According to the defendants’ 
argument, since plaintiff commenced this action pursuant to 28 
U.S.C. § 1581(c) and 19 U.S.C. § 1516(a)(2)(B) challenging the final 
affirmative LTFV determination covering 64K DRAMs from Japan 
and not the assessment determination made pursuant to 19 C.F.R. 
§§ 353.53a(b), the only way plaintiff can challenge the duties as- 
sessed is to commence a new action. Both the defendant and the de- 
fendant-intervenor contend plaintiff has failed to establish irrepara- 
ble harm by the liquidation of entries. They argue mere substantial 
nonrecoverable financial loss is insufficient to warrant the issuance 
of the preliminary injunction. Since plaintiff has also failed to 
demonstrate that the balance of hardship or the public interest fa- 
vors granting plaintiff's application for a preliminary injunction, 
the defendant and the defendant-intervenor maintain the prelimi- 
nary injunction should be denied. 

The primary issue in this case revolves around one of the effects 
of a recent amendment to section 751 of the Tariff Act of 1930, as 
amended by the Trade and Tariff Act of 1984, 19 U.S.C. § 1675. This 
section, as amended, provides, in part, as follows: 


§ 1675. Administrative review of determinations 
(a) Periodic review of amount of duty.— 


(1) In general.—At least once during each 12-month 
perky beginning on the anniversary of the date of pub- 
ication of a countervailing duty order under this subti- 
tle or under section 1303 of this title, an antidumping 
duty order under this subtitle or a finding under the 
Antidumping Act, 1921, or a notice of the suspension 
of an investigation, the administering authority, if a 
request for such a review has been received and after 
publication of notice of such review in the Federal Reg- 
ister, shall— 

(A) review and determine the amount of any net 
subsidy, 

(B) review and determine * * * the amount of any 
antidumping duty, * * * 

* * * * * * * 
and shall publish the results of such review, together 
with notice of any duty to be assessed, estimated duty 
to be deposited, or investigation to be resumed in the 
Federal Register. 


19 U.S.C.A. § 1675(a)(1) (1980 & Supp. 1986) (emphasis is added). 
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Prior to 1984, automatic periodic reviews were required at least 
once during each 12-month period beginning on the anniversary 
date of the publication of an antidumping order even though a re- 
quest for such a review had not been made. See section 1675 of the 
Trade Agreements Act of 1979; See also, British Steel Corp. v. Unit- 
ed States, 10 CIT ——, ——, 647 F. Supp 928, 929 n.2 (1986), appeal 
dismissed, —— F.2d —— (Fed. Cir. 1987). 

Apparently, the legislative change was designed to eliminate un- 
necessary administrative reviews and alleviate the burgeoning case 
load of Commerce. The House Report said: 


The purpose of amending the annual review requirement is to 
reduce the administrative burden on the Department of Com- 
merce of automatically reviewing every outstanding order even 
though circumstances do not warrant it or parties to the case are 
satisfied with the existing order. The increasing number of out- 
standing orders subject to review each year imposes an unnec- 
essarily heavy burden on limited staff resources. 


H. R. Rep. No. 725, 98th Cong., 2d Sess. 22-23, reprinted in 1984 
U.S. Code Cong. & Admin. News 5127, 5149 (emphasis added). 

The question this Court must decide is should the Court enjoin 
the liquidation of the entries pursuant to regulations of Commerce 
which provide for automatic assessment under 19 CFR § 353.53a(d), 
where the plaintiff has challenged, in this action, the lawfulness of 
the antidumping order and final determination without requesting 


a 751 review. The Court must first determine if it has jurisdiction to 
entertain plaintiff's application for a preliminary injunction. 

The statutory authority for injunctive relief, in this case, provides 
as follows: 


(2) Injunctive relief—In the case of a determination de- 
scribed in paragraph (2) of subsection (a) of this section [an an- 
tidumping order] by the Secretary, the administering authority, 
or the Commission, the United States Court of International 
Trade may enjoin the liquidation of some or all entries of mer- 
chandise covered by a determination of the Secretary, the ad- 
ministering authority, or the Commission, upon a request by an 
interested party for such relief and 4 proper showing that the 
requested relief should be granted under the circumstances. 


19 U.S.C.A. § 1516a(c)(2) (1986). 
Liquidation, in accordance with the final decision of the Court, is 
provided for as follows: 


(a) Liquidation, in accordance with final decision 

If the cause of action is sustained in whole or in part by a de- 
cision of the United States Court of International Trade or of 
the United States Court of Appeals for the Federal Cireuit— 


(2) entries, the liquidation of which was enjoined under 
subsection (c)(2) of this section, 
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shall be liquidated in accordance with the final court decision 
in the action. Such notice of court decision shall be published 
within ten days from the date of the issuance of the court 
decision. 

19 U.S.C.A. § 1516a(e)(2) (1980 & Supp. 1986) 

This Court concludes it has jurisdiction to entertain plaintiffs ap- 
plication for a preliminary injunction. See Zenith Radio, 710 F.2d 
806; Bomont Industries v. United States, 10 CIT ——, 638 F. Supp. 
1334 (1986); Smith-Corona Group, Consumer Products Division v. 
United States, 1 CIT 89, 507 F. Supp. 1015 (1980), aff'd, 713 F.2d 
1568 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984). 

Although plaintiff, in its motion, urges this Court to rule on the 
validity of the automatic assessment regulation, defendant main- 
tains the Court lacks jurisdiction to consider the validity of the 
regulation. 

The regulation, in question, provides for the automatic assess- 
ment of duties when a 751 review has-not been requested. It pro- 
vides, as follows: 


(d) Automatic Assessment of Duties 

(1) For orders or findings, if the Secretary does not receive a 
timely request [for a 751 review] the Secretary, without addi- 
tional notice, will instruct the Customs Service to assess an- 
tidumping duties on the merchandise [generally during the 
twelve months immediately preceding the most recent anniver- 
sary month] at rates equal to the cash deposit of (or bond for) 
estimated antidumping duties required on that merchandise at 
the time of entry, or withdrawal from warehouse, for consum 
—— “ig to continue to collect the cash deposit previously 
ordered. 


19 C.F.R. § 353.53a(d)(1) (1986). 

Defendants emphasize this action was commenced pursuant to 19 
U.S.C. § 1516(a)(2)(B) and 28 U.S.C. § 1581(c) challenging the final 
affirmative determination of LTFV sales and the antidumping or- 
der issued by Commerce. According to defendants, since plaintiff's 
challenge to the regulation contained in 19 CFR § 353.53a(d)(1) ap- 
peared for the first time in plaintiff's application for the temporary 
restraining order and preliminary injunction and not as a challenge 
to the final determination, the validity of the regulation is not with- 
in the scope of jurisdiction underlying this action challenging the 
underlying LTFV investigation. In short, continue defendants, to 
challenge the assessment rate and the validity of the regulation, 
plaintiff must commence a new action. The Court agrees the validi- 
ty of the regulation cannot be properly determined within the scope 
of this action? See 19 U.S.C. § 1516a(b)(2) (Judicial review limited to 
the scope of the record). This Court holds, nevertheless, the regula- 
tions requiring automatic assessment of entries covered by the first 
751 review period simply do not apply in this case. 


2 Although this Court cannot determine the validity of the regulation in this action, presumably, if there were no court 
challenge to the antidumping order and final determination, the regulation would seem to apply. 
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In 1984, Congress amended the 751 review provisions of the Tariff 
Act of 1930 to require these reviews be held only on request. Prior 
to 1984, 751 reviews were conducted on an annual basis automati- 
cally. The purpose of the amendment was to lighten the burden of 
an already heavy caseload faced by Commerce which was required 
to conduct 751 reviews regardless of whether or not they were 
needed. 

Commerce contends notwithstanding a lawsuit challenging the 
original LTFV order, an importer must request a 751 review to pre- 
serve its rights or waive its right not to have its entries automati- 
cally assessed. This Court finds such interpretation is contrary to 
the intent of Congress. Congress sought to avoid unnecessary 751 
reviews where the parties to the case were satisfied. If plaintiff was 
satisfied in this case, it presumably would not have mounted a legal 
challenge to the LTFV determination in the first place. This Court 
must reject the arguments of Commerce. To hold otherwise would 
presumably result in the increase of more unnecessary 751 reviews 
as importers will undoubtedly request 751 reviews simply to pre- 
serve their rights and avoid the automatic assessment provisions of 
the regulation. This result would add wasteful costs, occasion futile 
delays and add unnecessarily to the already burgeoning caseload of 
Commerce, all contrary to the intent of Congress. 

Important to note, the automatic assessment regulation should 
not be construed to deprive this Court of jurisdiction in this case. 
The statutory scheme under 19 U.S.C. § 1516a(c)(2) provides the 
Court can enjoin liquidation of entries in a proper case and liquida- 
tion is to be in accordance with the final decision by the Court. 19 
US.C. § 1516a(e). 

It is clear, only by injunctive relief can this Court ensure the as- 
sessment of duties for the entries in the first 751 review period 
(those which occur generally during the twelve months immediately 
preceding the most recent anniversary month) will be consistent 
with its underlying decision. If an injunction were not to issue, 
plaintiff would be effectively deprived of its right to judicial review. 
The subject entries would be assessed and liquidated. This Court 
would be powerless to remedy any harm occasioned by agency er- 
rors on those entries. 

‘There is the additional authority of the All Writs Act for this 
Court to exercise its equity power of injunction to preserve its juris- 
diction and concomitantly preserve the rights of the plaintiff. The 
All Writs Act, 28 U.S.C. § 1651(a); See Al Tech Specialty Steel Corp. 
v. United States, 6 CIT 254, 575 F. Supp. 1285 (1983). The All Writs 
Act, in part, provides: 


The Supreme Court and all courts established by Act of Con- 
gress may issue all writs necessary or appropriate in aid of 
their respective jurisdictions and agreeable to the usages and 
principles of law. 
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28 U.S.C.A. § 1651(a) (1980). 
The Supreme Court, in discussing the All Writs Act, observed: 
If the administrative agency has committed errors of law for 
the correction of which the legislature has provided an appro- 
priate resort to the courts, such judicial review would be an idle 
ceremony if the situation were irreparably changed before cor- 
rection could be made. 


Al Tech, 6 CIT at 256, 575 F. Supp. at 1286 (quoting Scripps-Howard 
Radio Inc. v. FCC, 316 U.S. 4, 10 (1942)). 

This Court holds it must grant the preliminary injunction sought 
by plaintiff if plaintiff has met its burden showing it is entitled to 
such extraordinary relief. 

Plaintiff has established it will suffer immediate irreparable 
harm, not only because of economic loss occasioned by the liquida- 
tion of the entries, but additionally by the deprivation of its statuto- 
ry right to obtain meaningful judicial review. The public interest 
will be better served by issuing rather than denying the injunction 
since unnecessary time consuming and costly administrative re- 
views will be avoided by the government. The public interest is also 
served by courts providing meaningful judicial review. The balance 
of hardship favors the movant plaintiff because the hardship to the 
government apparently consists only of the inconvenience of delay 
in liquidation. If plaintiff is not able to enjoin liquidation, it will 
lose its duty deposits as well as suffer the loss of meaningful judicial 
review. Although the Court cannot determine, at this time, if plain- 
tiff is likely to prevail on the merits, it has determined on a sliding 
scale analysis of the criteria to be considered in whether or not to 
grant a preliminary injunction, and in particular, the criterion of 
irreparable injury, the equities overwhelmingly favor plaintiff's ap- 
plication. See Bell-Howell: Mamiya Co. v. Masel Supply Co. Corp., 
719 F.2d 42 (2nd Cir. 1983); PPG Industries, Inc. v. United States, 11 
CIT ——, Slip Op. 87-3 (January 9, 1987). This Court holds plaintiff 
has met its burden showing it is entitled to the extraordinary relief 
of a preliminary injunction. 

Accordingly, it is hereby ordered defendant is restrained and en- 
joined from liquidating any and all entries of 64K DRAMs from Ja- 
pan which were entered or withdrawn from warehouse for con- 
sumption on or after December 11, 1985, for the twelve month peri- 
od immediately preceding the most recent anniversary month to 
request the first 751 review. This is in accord with the order of this 
Court dated August 26, 1987. 
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House or Lioyp, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-4-00508 
{Motion for relief by prior attorney denied.] 
(Decided August 31, 1987) 


Peter S. Herrick, pro se petitioner. 

Herbert P. Larsen, for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, United States Department 
of Justice (Veronica A. Perry) for the defendant. 


MEMORANDUM AND ORDER 


Restani, Judge: Peter S. Herrick, an attorney formerly with the 
law firm of Herrick & Larsen, seeks an order granting compensa- 
tion for legal services rendered in this case. The court previously re- 
fused to grant Mr. Herrick intervenor status to pursue his contrac- 
tual interests, if any, in the ultimate resolution of this classification 
case. House of Lloyd v. United States, 11 CIT ——, 659 F. Supp. 248 
(1987). The present motion for relief by a prior attorney of record is 
made, in part, pursuant to this court’s Rule 75(c). 

In support of his motion for relief, Mr. Herrick avers that the 
firm of Herrick & Larsen was retained by plaintiff pursuant to a 
contingent fee contract, that the firm dissolved, that a notice of sub- 
stitution was filed designating the office of Herbert P. Larsen as at- 
torney of record, and that such substitution constitutes a discharge 
without cause of Peter S. Herrick. Mr. Herrick argues that as an at- 
torney discharged without cause, he is entitled to attorney’s fees on 
a quantum meruit basis. 

Plaintiff's counsel argues that Rule 75(c) only provides for a mo- 
tion by “the prior attorney of record” and that in this case, the pri- 
or attorney of record was the firm of Herrick & Larsen, not Mr. 
Herrick. In addition, plaintiff's counsel states that Mr. Herrick, as 
an individual, did not contract to undertake the instant litigation, 
was not retained to do so (and therefore could not have been “dis- 
charged,” with or without cause) and was not even the responsible 
individual attorney within Herrick & Larsen. Plaintiff concludes 
that “[wJhatever rights Mr. Herrick may possess are the conse- 
quence of the partnership agreement and the laws of the State of 
New York.” 


DISCUSSION 


Plaintiff's counsel appears to view the court’s power in this case 
as limited by the specific language of Rule 75(c), and concludes that 
if Mr. Herrick is not “the prior attorney of record,” within the 
meaning of Rule 75(c), the court has no power to grant relief to Mr. 
Herrick. Regardless of whether Mr. Herrick may be considered the 
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prior attorney of record, the court may possess a broader inherent 
power to grant appropriate relief upon the substitution of attorneys, 
“ancillary to its conduct and determination of litigation, to regulate 
and protect its officers.” Estee Candy Co. v. United States, 68 Cust. 
Ct. 384, 385, 343 F. Supp. 1362, 1363 (1972). See, eg., National 
Equipment Rental v. Mercury Typesetting Co., 323 F.2d 784, 786 (2d 
Cir. 1963); Moore v. Telfon Communications Corp., 589 F.2d 959, 967 
(9th Cir. 1978); Pay Televisions of Greater N.Y. v. Sheridan, 766 F.2d 
92, 94 (2d Cir. 1985); Novinger v. E.I. DuPont De Nemours & Co., 809 
F.2d 212, 217-18 (3d Cir. 1987); In re Coordinated Pretrial Proceed- 
ings, Etc., 520 F. Supp. 635, 655 (D. Minn. 1981) and cases cited 
therein. 

Assuming that Mr. Herrick could show that he was “the prior at- 
torney of record,” within the meaning of Rule 75(c), or that the 
court otherwise has the power to grant his relief, he must still make 
a showing of entitlement to relief. The relief which Mr. Herrick 
seeks is not based upon his interest in a contingent fee contract 
with plaintiff.! The basis for the relief sought here is limited to the 
value of services actually rendered by Mr. Herrick to the plaintiff 
in this case. 

In this respect, Mr. Herrick’s motion is totally unsubstantiated by 
any proof or statement indicating what legal services, if any, he ac- 
tually rendered in this case. Mr. Herrick’s motion states that he 
was a partner in a firm, which was at one time retained by plain- 
tiff, but fails to set forth the specific nature and extent of any 
services which he rendered to plaintiff. The motion does not even 
contain the broadest allegation that he did in fact participate in any 
aspect of this case. 

Counsel for plaintiff asserts that, in addition to the absence of 
any demonstration to this court of entitlement to compensation, he 
has not otherwise received any statement or proof that Mr. Herrick 
rendered legal services in this case. Furthermore, as plaintiff ar- 
gues and the papers filed in this case indicate, Mr. Larsen was rec- 
ognized as the responsible individual attorney while this action was 
prosecuted by the firm of Herrick & Larsen. In fact, every paper 
filed in this case by the firm of Herrick & Larsen bears the name 
and signature of Mr. Larsen, not Mr. Herrick. Accordingly, the mo- 
tion of Peter S. Herrick is hereby denied. 

So ORDERED. 


1 Mr. Herrick’s motion specifically requests attorney’s fees for legal services rendered, and only mentions his contract in- 
terests in reference to his previous motion to intervene in this case. See 659 F. Supp. 248. 

If the court were asked to grant relief based upon a contingent fee contract it would first have to determine whether the 
discharge without cause, which Mr. Herrick claims, had abrogated the underlying contract. See Estee Candy, 68 Cust. Ct. at 
386, 343 F. Supp. at 1362 (“Although the discharge of [counsel] without cause nullified the underlying employment con- 
tract, it is well recognized that the contract amount may be properly considered by services performed by the law firm prior 
to its discharge.”). See e.g., 7A C.J.S. Attorney & Client §§ 289-92 (1980) (relief generally limited to quantum meruit, unless 
contingency has already taken place.). 
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Funpicao Tupy S.A., AND Tupy AMERICAN FounprY CorpP., PLAINTIFFS U. 
Unrtep STATES, DEFENDANT AND Cast [Ron Pipe Fittincs CoMMITTEE, DE- 
FENDANT-INTERVENOR 


Court No. 86-06-00765 


Before James L. Watson, Judge 
Dominick L. DiCar.o, Judge 
NicHotas Tsouca.as, Judge. 
[Plaintiff's motion for an injunction pending appeal granted.] 
(Dated September 1, 1987) 
Freeman, Wasserman & Schneider (Bernard J. Babb, Patrick C. Reed and Jerry P. 
Wiskin) for plaintiffs. 
Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (J. Kevin Hor- 
gan) for defendant. 


Rose, Schmidt, Hasley & DiSalle (Peter Buck Feller and Lawrence J. Bogard) for 
defendant-intervenor. 


OPINION 


Per Curiam: 
Plaintiffs seek an injunction pending appeal of the order in 
Fundicao Tupy S.A. v. United States, 11 CIT ——, Slip. Op. 87-93 


(Aug. 3, 1987) (hereinafter “Slip. Op. 87-93”), appeal docketed, App. 
No. 87-1570 (Fed. Cir. Aug. 26, 1987), in which the Court denied 
plaintiffs’ motion for a preliminary injunction. After evaluation of 
the relevant criteria, we grant the motion for an injunction pending 
appeal. 


BACKGROUND 


Presuming familiarity with Slip. Op. 87-93, we briefly review the 
pertinent history of this action. Plaintiffs commenced an action 
challenging the final determinations of the International Trade Ad- 
ministration (“ITA”) and International Trade Commission (“ITC”) 
which resulted in an antidumping order on malleable cast iron pipe 
fittings from Brazil. Plaintiffs challenge the ITA’s decision to disal- 
low “an adjustment to the home market price for a level of trade 
difference between the United States and the home market sales 
claimed by [plaintiffs because they failed to demonstrate] that [they] 
ha[{d] incurred different costs in selling at different levels of trade in 
the home market.” Malleable Cast Iron Pipe Fittings, Other than 
Grooved, from Brazil, 51 Fed. Reg. 10,897, 10,898 (Dep’t Comm. 
1986) (final dumping determination). Plaintiffs also contest the 
ITC’s decision to cumulatively assess the volume and impact of Bra- 
zilian, Korean, and Taiwanese imports of the subject merchandise. 

Under current law, an administrative review of an antidumping 
order is performed upon request. See 19 U.S.C. § 1675(a) (1982 & 
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Supp. III 1985). Where, as in this case, no party requests a review, 
an administrative regulation, 19 C.F.R. § 353.53a(d) (1987), provides 
that entries are to be liquidated at rates equal to the cash deposit of 
estimated antidumping duties at the time of entry. Entries, once liq- 
uidated, are, of course, no longer subject to the effect of a subse- 
quent decision of this Court. See 19 U.S.C. § 1516a(c)(1),(e) (1982). 

As noted earlier, plaintiffs did not request a review. After the 
case had been fully briefed, and, except for oral argument, was ripe 
for decision, plaintiffs moved for injunctive relief. They sought to 
prevent the liquidation of entries, by operation of § 353.53a(d), that 
would have been the subject of the first administrative review had 
they requested that review. See 19 U.S.C. § 1516a(c)(2) (1982) (au- 
thorizing the Court to enjoin liquidation upon a “proper showing 
that the requested relief should be granted under the circum- 
stances”). Plaintiffs did not attack the validity of the regulation. In- 
stead, in support of their contention that the criteria for a prelimi- 
nary injunction had been satisfied, plaintiffs urged that the “threat 
of being deprived of the full benefits of a favorable judg- 
ment—owing to the inability to recover duties assessed on a num- 
ber of entries—is * * * the irreparable harm facing plaintiffs in this 
action.” Plaintiffs’ Motion for Temporary Restraining Order and 
Preliminary Injunction at 10-11. They further contended that the 
loss of judicial review as to the subject entries constitutes a “second 
form of irreparable harm.” Jd. at 11. 

Defendant argued that the calculation of actual dumping duties 
occurs during an administrative review, and in the absence of a re- 
view, the regulations fix the amount of duties owed. Against this 
background, the potential loss of duties on entries made during a 
discrete time period is the ordinary and foreseeable consequence of 
the antidumping laws. See Defendant’s Opposition to Plaintiffs’ Mo- 
tion for a Preliminary Injunction at 13-15. As such, defendants con- 
tended, citing Matsushita Elec. Indus. Co. v. United States, App. No. 
86-1678 at 8 (Fed. Cir. July 2, 1987), petition for reh’g filed (July 16, 
1987), that the mere loss of money in this situation cannot cause 
plaintiffs immediate and irreparable harm. Defendant’s Opposition 
at 14. 

To summarize, we were presented with a motion for injunctive re- 
lief in a case, almost ready for decision, in which (a) liquidation 
would occur by operation of an assumedly valid regulation, and (b) 
plaintiffs had contested, inter alia, a determination of the ITA 
which presumably could be the subject of reconsideration in an ad- 
ministrative review.! We denied the motion noting that plaintiffs 
had chosen not to utilize a remedy previously available to them; 
namely, they had failed to request an administrative review. See 
Slip Op. 87-93 at 5. 


' For the first time, in connection with the instant motion, plaintiffs contend—and defendant vigorously disputes—that 
the ITA may not revisit the issue raised in the challenge to the final dumping determination. We note that this argument 
was not before the Court at the time the preliminary injunction was denied. 
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Plaintiffs. notified this Court, on August 17, 1987, of their appeal 
of the decision in Slip Op. 87-93. The next day, Judge Watson 
stayed all administrative action with regard to the subject entries 
pending a decision on plaintiffs’ motion for an injunction pending 
appeal. Following a hearing on this matter, we reserved decision on 
plaintiffs’ motion. 


DIscusSION 


The criteria for the issuance of an injunction pending appeal are 
identical to those for the issuance of a preliminary injunction. UST, 
Inc. v. United States, 11 CIT ——, ——, Slip. Op. 87-17 at 5-6 (Feb. 
20, 1987). The Court must consider whether plaintiffs have shown 
that (1) they will be immediately and irreparably injured; (2) that 
there is a likelihood of success on the merits; (3) that the public in- 
terest would be better served by the relief requested; and (4) that 
the balance of hardship on all parties favors plaintiffs. Matsushita 
Elect. Indus. Co., App. No. 86-1678 at 7. 

In evaluating the four factors, a number of courts? have endorsed 
the principle that “the showing of a likelihood of success on the 
merits is in inverse proportion to the severity of the injury the mov- 
ing party will sustain without injunctive relief, i.e., the greater the 
hardship the lesser the showing.” American Air Parcel Forwarding 
Co. v. United States, 1 CIT 293, 300, 515 F. Supp. 47, 53 (1981). Fur- 
thermore, with regard to injunctions pending appeal, where plain- 
tiffs have raised questions which are “serious, substantial, difficult, 
and doubtful,” they need not show that there is a probability of suc- 
cess on the merits, particularly where the balance of hardship fa- 
vors granting the requested relief. British Steel Corp. v. United 
States, 10 CIT ——, ——, 649 F. Supp. 78, 80 (1986), appeal dis- 
missed as moot, App. No. 87-1050 (Fed. Cir. Mar. 31, 1987); see also 
American Grape Growers Alliance for Fair Trade v. United States, 9 
CIT 505, 507 (1985) (likelihood of success on appeal is a somewhat 
anomalous factor and may safely be given slight attention). 

Guided by the decision in British Steel, 10 CIT at ——, 649 F. 
Supp. at 80-81, we determine that plaintiffs are entitled to the re- 
quested injunction pending appeal. In that case, an action was com- 
menced challenging a final countervailing duty order. Plaintiff, 
British Steel Corp., sought to enjoin the government from liquidat- 
ing later entries pending adjudication of the claim that the ITA 
wrongfully refused to conduct an administrative review. British 
Steel, 10 CIT at ——, 649 F. Supp. at 81. 

Here, as in British Steel, 10 CIT at ——, 649 F. Supp. at 80, ab- 
sent an injunction pending appeal, plaintiffs would be irreparably 
harmed since liquidation of the subject entries would moot their ap- 
peal. Notwithstanding our denial of injunctive relief, plaintiffs have 
~? See, eq., UST, Inc., 11 CIT at ——, Slip. Op. 87-17 at 6; Ceramica Regiomontana, S.A. v. United States, 7 CIT 390, 395, 
590 F. Supp. 1260, 1264 (1984); cf. Chilean Nitrate Corp. v. United States, 11 CIT ——, ——, Slip. Op. 87-89 at 2 (July 29, 


1987) (“Although the exact treatment of the four factors has not been agreed to, the court deems it appropriate to weigh the 
factors together in a sliding scale manner.”). 
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presented sufficiently substantial questions that warrant considera- 
tion by our appellate court. Also, the balance of hardship clearly fa- 
vors plaintiffs. We note that cash deposits have been collected on 
the entries, and that at most, the decision to grant an injunction 
pending appeal will only delay liquidation. While needless delay is 
to be avoided, under the circumstances of this case, we believe that 
resolution of this issue at the appellate level is in the best interests 
of the public and all the parties involved. 

We have held that plaintiffs have failed to make the appropriate 
showing for a preliminary injunction. Nonetheless, plaintiffs have 
raised a significant issue as to whether, under the facts of this case, 
the allegation of a partial loss of judicial review and the loss of a 
sum of money compels a finding of irreparable harm. Cf. Zenith Ra- 
dio Corp. v. United States, 1 Fed. Cir. (T) 74, 78-79, 710 F.2d 806, 
810-11 (1983) (in the context of an existing finding of injury to a do- 
mestic industry, liquidation, which would leave no entries subject to 
judicial review, would cause irreparable harm to domestic produc- 
er). In view of the decision in Oki Elec. Indus. Co. v. United States, 
11 CIT ——, ——, Slip. Op. 87-100 at 18 (Aug. 28, 1987) (enjoining 
liquidation of entries made during the period from the date of pre- 
liminary dumping determination until the first anniversary month 
of the dumping order), as well as the balance of equities in this case, 
we believe that the status quo should be maintained. See Washing- 
ton Metro. Area Transit Comm’n, 559 F.2d at 844-45. Hence, we 


grant plaintiffs’ motion for an injunction pending appeal. 
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